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“THE UNITED STATES DISTRICT COURT M @H}@f
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division 20 03

(UNITED STATES OF AMERICA

v. Criminal No. 61-45-5Af :

)

)

)
S . )
ZACARIAS MOUSSAOUI : )
. S ) FILING/UNDER SEAL

STANDBY COUNSEL S MOTION FOR SANCTIONS AND OTHER RELIEF

Standby counsel, on behatf of and in support of motions fi ted by Zacanas

- . Moussaou: move thts Court pursuant to. CIPA § 6(e)(2) or- atternatwe!y, the common’
law, to d:smtss this case asa sanctnon because of the govemment s refusat as set forth
in aff davxts fi led by the Attomey General of the Umted States pursuant to CIPA §

(e)(1) to grant defense access through Rule 15 deposutlons as prevnously ordered by

the Court, to

unavallable

Stand.by counsel also move that the mdlctrnent be dismissed, or at least that the |
death penality be stricken, not as a sanction, but as recognition of the fact that the
national security privilege and the separation of powers doctrine, as invoked here by the
Executive, will preclude this Court from performing its quintessential function of
providing Moussaoui \tvith a fair ttia!. Regardless, to proceed with this case under the
current circumstancesﬂ_-/ould violate the
Eighth Amendment. This relief is warranted irespective of whether the Court has the

power to compel the Rule 15 depositions at issue.
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PROCEDURAL HISTORY

By Order dated January 31, 2003 this Court ordered the Unuted States to "make

— available for trial testlmony in the form of a vrdeotaped deposmon

_pursuant to Fed. R. Cnm P.15." The Court: conctuded that the defense “has made a.

Slgnlf cant shownng that-would be able to provvde matenal favorable |
testlmony on the defendant's behalf both as o guilt and potentxal pumshment "2 ln
| rssumg thrs Order the Court consrdered lnformatlon submrtted by the govemment
(some ex parte and in camera) concemmg the government s natrona! secunty concems
- The Coun endeavored to balance those concems agamst the defense need for the
| testxmony by denylng defense access-pnor to hlS testrmony, and by s
ordenng that the testlmony be taken by a Rule 15 teleconferenced deposut:on wrth
1addrtronal safeguards to protect nat:onal securrty The Court charactenzed rts rulmg as

' essentrally a compromrse “to manlmxze the harm to the government and yet allow the

proper processes of the criminal JUShCG system to go forward " Later the Court “

provnded an explanatron of lts Order in'a March 10 Memorandum Opmlon

! Order at 1-2 (filed Jan. 31, 2003, dkt. no. 732) (the “January 31 Order").
At the same time, the Court denied defense motions for pre-trial access
and denied pre-trial and trial access”

2 Memorandum Opinion at 16-17 (filed Mar. 10, 2003, dkt. no. 785) (“March
10 Memorandum Opinion”).

3

March 10 Memorandum Opinion at 20-26.

4

dkt. no. 734).

Transcript of January 30, 2003 CIPA Hearing at 77-78 (filed Feb. 4, 2003,

/]
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© On February 7, 2003 the Unrted States noticed its appeat from the January 31

| Order On February 12 2003 the dlstnct court granted in part the oovernment s

'AMotron for’ Stay and removed the case. from the tnal calendar pendmg the appeal C On :

Apn! 14, 2003, after the partres had submrtted their bnefs the Court of Appeats stayed '

the appeal and remanded to allow the govemment the opportunlty to pr0pose

| substrtutrons—expected testrmony

Allah, Zacarias Moussaoui to Destroy Fake MBS ubstitution

On April 24 2003, the government fi led a proposed substrtutlon— |

'-testrmony to which the defense objected The Court re)ected that substrtutron onMay -

' -15 2003 t" ndlng that “because of lts unrehabrlrty mcompteteness and maccuracy, t

.woutd not “‘provrde the defendant with substantratly the same abrlrty to make hrs

-_defense as would the court-ordered — /rdeotaped deposrtron —"9 .

""See Notrce of Appear (fled Feb 7 2003, dkt. no 740)
See Order at 2 (filed: Feb 12, 2003 dkt. no. 752)
‘Order (4th Cir., No. 034162, filed Apr. 14, 2003).

8 See Government's Sub

2003, dkt. no. 863);

mission of Proposed Substitutions (filed Apr. 24,

(filed Apr. 28, 2003, dkt.
no. 869), Standby Counsel's Response and Objection to the Government's Submission

of Proposed Substitutions (filed May 1, 2003, dkt. no. 875); “Memorial Strike by Slave of

(filed May 7, 2003, dkt. no. 896); see also

':\f/l‘emorandum Opinion at 3 (filed May 15, 2003, dkt. no. 925) and pro se pleadings cited
erein.

9

See Memorandum Oprnron at 6 (filed May 15, 2003, dkt. no. 925); see
also Order at 1 (filed May 15, 2003, dkt. no. 924).

3
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This case then retumed to the Court of Appeals where on May 23 2003 the “ |
~government and the defense f led supplemental bnefs Among the issues. set by the '
Court of Appeals for.argumen_t waS'whether.;separatron o_f powers conpern_s ma_nd_ate_d o
reversal of thls Court's January 31 Order ' -
. Oral argument in the Court of Appeals was held on June 3, 2003 On June 26, |
2003 the. Court of Appeals dlsmrssed the govemment s appeal for Iack of _lUl‘lSdlCthl‘l |
concludrng that none of the three asserted bases for junsdlctron ClPA § 7(a) the '
: Collateral Order Doctrlne and Mandamus conferred appellate junsdlctlon at that |
. .tlme 2 In so dorng, the Court of Appeals ruled that [t]he order of the dlstnct court. wrll

_ not. become final [for junsdrctronal pUrposes] unless and untll the Govemment refuses

. to comply [wrth the January 31 2003 Order] and the dlstnct court i |mposes a sanctron "3
4Notmg that it was prepared at this time to n.rle on the substantlve questlons before» us,”
' and that it mtend[s] to expedrte any subsequent appeal that may be taken the Court

.of Appeals urged [the partles and the dlstnct court] to contrnue to [pu rsue, these ,‘

- matters wrth dllrgence] o

1q

See Supplemental Brief for the United States (4th Cir., No. 034162, filed -

May 23, 2003); Supplemental Brief of the Appellee (4th Cir., No. 03- 4162 filed May 23,
2003).

11

See Order at 16 (4th Cir,, No. 03-4162, filed May 15, 2003).

12

See United States v. Moussaoui, 333 F.3d 509, 514 (4th Cir. June 26,
2003). The mandate was issued on June 30, 2003.

b Id. at 515.

14

ld. at 512, 517. On July 1, 2003, the government filed a motion with the
Court of Appeals to recall the mandate. See Motion to Recall the Mandate (4th Cir.,

(contlnued...)
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' Followmg the decxston of the Court of Appeals the. Drstnct Court on July 7
2003 ordered the govemment to advrse the Court by Mondav July 14, 2003 whether -t

intends to comply with our Order of January 31 2003 s The Court also ordered the

par’ues to address Moussaour s pendmg motions for access —

_16 Those motions had been stayed pendlng resolutron of the government s .

: appea_t of the January_ 3_1 Order.17 Subsequently, by Qr_der.date_d July 11,2003, the -

Y contlnued)

“No. 03—4162 filed July 1, 2003) The Court of Appeals denied that motlon on July 3,
2003. See Order (4th Cir:, No. 03-4162, filed July 3, 2003). On' July 10, 2003, the
government filed (1) an Emergency Motion to Reconsider Denial of Motion to Recall the

- Mandate and Request for Submission of this Motion t6 the En Banc' Court for ’ '
- Disposition, (2) a Petition for Panel Rehearing or Rehearing En Banc;, and (3)a Motron :
to Expedite Conslderation.of the Govemment's Petition for Panel Rehearingor - .
‘Rehearing En Banc, all of which standby counsel opposed. On July 14,2003, the
Court of Appeals denied the first and second and granted the third of these motnons ,

~See Order (4th Cir., No. 03-4162, filed July 14, 2003); United States v. Moussaoui, 336 .
F.3d 279 (4th Crr July 14, 2003) (denymg Petmon for Panel Reheanng or Reheanng En
.'Banc) A . A .

s Order (t‘ Ied July? 2003 dkt no. 959) At the: govemments request this -
... deadline was subsequently extended to, July 14 2003 at 6:00 p.m. See Order (ﬂled ,
‘ »Juty14 2003 dkt. no. 975) i

S Order (t‘led July 7, 2003, dkt. ro. 959) ‘Moussaoui moved to get access .

j’ See Order (filed July 7, 2003, dkt. no. 959). After the Court stayed
resolution of these motions, standby counsel requested the govermment, by letter dated
March 18, 2003, to produce any Brady rnformatlon.
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B ,-'C(Jurt"adopted a bﬁéﬁng schedule for the parties’ responses to th‘e—‘

B - cccss motions. ™

‘lresjutlon of the motions- for acces

motion, but ordered that “any statements— [that] constitute Brady material

- which may. exculpate the defendant from the charged offenses or help hum avoid a
T death sentence") : : :

“n.1(filed Mar. 28, 2003, dkt. no. 801); see also Order at 1-2 (filed Apr. 1, 2003, dkt. no. "
' 805) (denying defendant's motion for recansideration of the Court's ruling on access to -

= -1 [N . DR R Ea) £ 9w~ A R R O P AR AR ZLR = S R PR ~ S

>

.The United States opposed these requests, arguing that the Court had stayed

By Order dated March 28, 2003, the Court denied the defendant’s

. must be promptly. produced to the defense in comphance with the Govemments ; o
contmumg obligation to produce exculpatory evidence in its possession.” Order.at 1, o

but stating that “the United States is under
a continuing obligation to produce to the defense any statements in its possession .

- On April 18, 2003 standby counsel f led a classifi ed motion to provude a status
’ See Standby Cotinsel's Motion for = -
(filed Apr. 18,
2003, dkt. no. 843). In that motnon counsel stated that they had, as yet, received no
summaries

That motion was denied as moot on April 22, 2003, after the
government filed with the Court and produced to counsel classified summaries

See
“Order (filed Apr. 22, 2003, dkt. no. 854), letter to Frank Dunham, Jr. from AUSA

Kenneth Karas dated Apr. 22, 2003, attaching, —summane
Also produced via the April 22 letter were
summaries. Additional classified summaries|

, vere produced to standby counsel on July 15 and 22, 2003.

18

See Order (filed July 11, 2003, dkt. no. 870Q).

6
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On July 14, 2003 the government informed the Court that rt would not comply

‘ Wlth the Court's January 31 Order grantmg the defense tnal access -19 |
 (Attached to the govemment's pleading was an affidavit fro_m..AAttorney'GenevralvJoh‘n'
Ashcroft pursuant to CIPA § 6'(e)(1).) ln so doing, the government’ recognized that the

'govemment S actlon means that the deposmon cannot go forward and obhgates the

Court now to d|sm|ss the rnd;ctment un}ess the Court f nds that the- lnterests of justlce

can be served by another action."?®
In ltght of the govemment s posutlon on July 17, 2003, the Court adopted a
bneﬁng schedule for submnssron of the parties” posutlons on the appropnate sanctton(s)
'to be tmposed for the govemment’s refusal to comply wrth the January 31 Order, 21, The |

' followmg day the Court vacated that schedule because rt wrshed to resolve the

. }—aocess motions before consudenng the issue > of sanctrons

Inthis way, the Court would avoud p|ecemeal lltxgatlon and . ensurethat the record is

‘complete 2

9 See Government's Position Regarding the Court-Ordered Deposition (filed

“July 14, 2003, dkt. no. 976).

20

ld. at 2 (citing CIPA § 6(e)(2)).

2

See Order (filed July 17, 2003, dkt. no. 982).

22

Order (filed July18 2003, dkt. no. 989); Memorandum Opinion at 3 (filed
ug. 28, 2003, dkt. no. 1033) (“August 29 Memorandum Opinion™),

® August 29 Memorandum Opinion at 3.

7
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' : “:Fn'.(-:“'fea'f"(er» on -July 23, 2603 standby .connse'l“ ﬁlé;:i its-.'plea-ding rcieql..l.e‘stin‘g pre-

trial and trial access_ ‘The government filed its opposmon :
- on July 29 2003, -and standby counsel responded on August 1, 2003 25 Moussaom |
. also f‘ led pleadmgs supportmg hus ongmal requests for access—

2 See Standby Counsel s Motion for Pre-Tnal Access and for Writs Ad

Testificandum. —(f led July

23, 2003 dkt no. 997).

®  See Govermnment's Opposmon to Defendants Motlons for Access-
[(filed July 29, 2003, dkt. .

" no. 999); Standby Counsel's Response to the Government's Opposition to Defendant s

_ Motions for Access|
(filed Aug 1, 2003 dkt. no. 1007)

 “Memorial Strike by Slave of Allah, Zacarias Moussaoui to Destroy
Substitution| at4, 8 (filed

“Renew Strike on 9/11 Witness Stars '
for Their Appearance at the Zacarias Moussaoui
Extravaganza Tral” (filed July 2, 2003, dkt. no. 955); “Insider Deale
Wanted for Accounting of Record Bonus 9/11 Operation at the WTC by the Maser in
‘Intemational Bombing Business Zacarias Moussaoui” (filed July 18, 2003, dkt. no. 987);
“Collateral Strike by the Suicide Pilot Missing in Action (a/k/47 Zacarias Moussaoui) for
the Live Testimony of the and Against Lieonie Travesty of

(continued...)

10
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On August 29 2003 the Court |ssued tts Order and a separate Memorandum :

Opinion ruling on the motions for access|
- the Courtdenied the defense.p:r.e'-trial a‘c-oe'Ssto
"productlon of them in court as live wrtnesses for Moussaour S tnal However the Court
| granted the defense I_lmrted trlal access | | | by ordenng the |
'gouernmeht “to make avallable for Fed R, Cnm P. 15,

depositions under the same terms-and conditions articulated in th’eCourt’s Order of

© January 31, 2003."2" The Court concluded that -detainee's wil likely be able to

, provrde exculpatory testlmony whrch the defendant has a constrtutlonal right to present
-to the jury at tnal 28
As part of its August 29 Order the Court at the govemment‘s request granted

the latter an opportumty to propose substrtutlons for the expected testrmony-

2 The Court remmded the government that its substitution

———— |

summanes ‘was an unrehable mcomplete and rnaccurate substltute for hrs o

® (..continued)

Video Justice” (fled Aug. 11, 2003, dkt. no. 1018); “Collateral Strike to Audit the 9/11

t1\/|001rstgg)agor Account Live in the World Trade Conspiracy” (filed Aug. 11, 2003, dkt. no.
. 27

Order at 1 (filed Aug. 29, 2003, dkt. no. 1034) (“August 29 Order).

August 28 Memorandum Opinion at 4.
2 /d. at 14; August 29 Order at 1-2.

9
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. testimo_ny'.“d Thus, the Court admoniéhed the govermment that to be adequ_ete,' tfhe S

—substxtutes must aceo.nmodate some form of defense

‘interaction or input and result ina rehable verbatxm record of the wntnesses

testimony."

- On September 5, 2003,.pursua,_n_t to,CIPA § 6(c); ..theVgovernment'su'bmitted its__

: substitutione tsuffe-refd‘ from the 'same deﬁcienci‘es .as‘the gove'rnrnent’s propos.ed S
: substrtutlon for_testlmony and more porntedly, complete!y farled
: to follow the Court S. August 29 admomtlon to" accommodate some form of defense |

s mteractlon or lnput” and be “a rahable verbatim record of the wrtnesses testlmony "3

_Acoordmgly on September 8, 2003 the Court re}ected the substttut)ons stahng “[f}or

' the reasons stated m our Memorandum Opmlon of May 15 2003 we find the- Proposed '-

o .Substltutrons to be madequate substitutes for the Fed. R. Cnm P. 15 deposmons

Grdered by the Court on August 29 2003 el

Also on September 8, the Court ordered the govemment to “advcse the Court by '_ N

V ‘Wednesday September 10 2003 whether it rntends to comply with our Order of. August o

30

August 29 Memorandum Opinion at 14.
* . ld.at14.

3z

See Government's Motion for Substitutions Pursuant to CIPA § 6(c)(2
with the attached Govemment's Proposed Substitution

(filed Sept. 5, 2003, dkt. no. 1038).

a3

August 29 Memorandum Opinion at 14.

34

Order at 1 (filed Sept. 8, 2003, dkt. no. 1043).

10
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29,2003 The QOVernrnent did sdbn September‘to sta.ti.ng, through a rnernprandum‘;
| 'and attached ctassrf ed afﬂdavnt from the Attomey Generat i led pursuant to CIPA §
- 6(e)1) that “the Attomey General ob]ects to the Court s .Order of August 29,
-'2003 "36 ere it did-on July 14, 2003, the govemrnent again recognxze[d] that the
.A . Attorney Generat ] obJectlon means that the deposmons cannot go fonNard and
obhgates the Court now to dtsmlss the mdrctment unless the Court t‘ nds that the
| rnterests of ;ustrce can be served by another actron a7 |
The followrng day, September 11 2003 the Court ordered the defense and the
prosecutron to file their posrtrons on sanctrons by September 16 at 5: OO p.m. and
E September 1 9, 2003 at 12 00 p.m. respectlvely % At the request of standby counsel,
| the Court subsequently extended each of these deadllnes to noon on September 19

and 5:00 p. m oh September 24 2003 w:th Moussaour glven untrl September 29 2003

0 respond to the government’s fi tmg *.

* la.
% See Government's Position Regarding the Depositions Ordered August
29 2003 at 2 (filed Sept. 10, 2003, dkt. no. 1048).

a7

Id. (citing CIPA § 6(e)(2)).

as

Order at 1 (filed Sept. 11, 2003, dkt. no. 1050).

3 Order at 1 (filed Sept. 11,2003, dkt. no. 1053).

11




o 2 THE COURT'S FINDINGS ON _MATERJAU'TY.
;Despite the QoVem'ment'sA rec_énf attempt to distance is case from the eventé of
-Sebteﬁ)ﬁer 11 "° it :is clear from t:he indicthént that.those Q\)ehts fbrrn the :heért'o.f the |
| i vaemmeht’s Vc'és.é égain‘st Moussaoui. As the Court recently observed, “the United "
| [States deéir_es] to 'hol_‘d Moussaoui respoﬁsibl,e for the tragié e’veriv'ts qf,September 11,
' 2001 by ‘seeking a perialty of death in this ca'sé."“v1 ‘Thus, any evidgn&e. thé_t_ moves
} . MQuéséoui'ou’t of an intendéd r__olé. .in, or knb\&lédge of, the specific -<‘)p'eratiovn.‘ on
'Sépter'n’ber 11 }_g‘jreatly diminishes (héphahée thaf a ju'ry Woﬁld; o’r'c‘oul_d", cénvict him of
' sorﬁe_qr al)tof the ch.a.rg.éd 6.ffen.sesfor impAc.\s.e a sentence of_'deathf‘é_ Andm thi-s
,, "re_ga'rd,.‘as" the Court also <‘:<4$rre‘c'tl'y noted, “Moussaoui’s knoWlédge and inténf are cfitfcal o
vis.s.u.‘e'sv in this case."® | . - |
| :Aécqrd,ingly, th'é;CQurt’é ﬁﬁdian’bn r-‘1.1-at<:5ria‘lityfv4 Ah'@axv.e' addreS‘se.d Athve‘éb'iliAty 'Qf L |

” -—ei’ther singly or in combination, to distance L

“Moussaoui from the September 11 patticipants and any involvement in, or opportunity

_© . See Government's Opposition to Defendant's Motions for Acces‘s-"- L
t 7-8 (filed July 29, 2003,
dkt. no. 999) ("Moussaoui is not charged . . . with ‘September 11.")

“ August 29 Memorandum Opinion at 7.

2 See Id at 9, n.15 (questioning whether a second attack aperation after
September 11 “is within the scope of the six charged conspiracies”); see also id. at 8-9

(finding that N  xpected testimony “would eliminate the possibility of a
death sentence,.and could exculpate him from the specific conspiracies charged in this

case”). '
“ Id. at 8, n.14.

44

The Court's findings on the materiality
T e made in its Memorandum Opinions of March 10 and August 29, 2003.

12
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" ‘to be involved i in, the‘ Septemher 11.attacks Furthe»r beeause the testnmony of each of
these witnesses is mterlocklng and supportwe of each other the Court also has
- correctly noted that the value of the testxmony of these W|tnesses to Moussaoun, and the
‘correspondmg prejudice to him from bemg denled access to that testlmony should be
| measured cumulatwely and not in lsolatlon |
ln (ts March 10 Memorandum Oplmon the Court held that "the defense ‘has |
' _ made a sugmf icant showung that_would be able to provnde matenal favorable A "
,testlmony on the. defendant s behalf both as to quilt and potenual pumshment "6 The:
| assessment of the credlbxhty of thls testurnony, the Court mied “is for the j jury rather

~ than the prosecuhon, to make in the context of the other evndenqe mtroduced at rial 7

First, the Court noted that

.See August 29 Memorandum Opinion at 10 (stating that the fact “[tlhat’
testimony would corroborate testimony regarding

for the September 11

operation would not, as the Government contends, be unnecessarily cumulatxve but

rather, would lend credibility to the testimony of each witness”).

46

March 10 Memorandum Opinion at 16-17.

4 ld. at 19; accord August 29 Memorandum Opinion at 9.

“8 March 10 Memorandum Opinion at 47. The| '
—also referred to in the March 10 Memorandum Opinio

13
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“These facts,” the Court stated, “suppart thie defense theory that’Méus'_sa‘o‘ui was nota .

S p—

49 id. at 17.
50 Id.

51 ld. at 17-18.

52

Id. at 18. After the Court issued its March 10 Memorandum Opinion, the
government produced a

(produced on May 19, 2003 via
" the Government's Supplemental Motion for a Protecuve Order Pursuant to Section 4 of
CIPA (dkt. no. 830).

14




Third, the Court found that the fact that

Fourth '_an"d'ﬁn'étly. the Court deterrnined. that “[ejven if !testimdny' .

could not help the defendant escape Ilablhty support the |

" defense- argument that Moussaoua should not be sentenced to death.”® In partlcular

of the defendant S m:nor ro!e in the offense( s) and that, [t]hose same. statements |f

betleved also underrmne the Government's argurnent that Moussaow s alleged liesto -

" _federal ofﬁc:als at the time of hlS August, 2001 arrest should be consndered in support o

of a sentehce of death se

*  March 10 Memorandum Opinion at 18.
54 Id.
3 Id.

56 Id. at 18-19.

15

may be c'onsidered niitigating"evidence': -
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In uts August 29 Memorandum Oplmon the Court concluded that—
wﬂl llkely be able to prowde exculpatory testnmony wh;ch the defendant has a

constltu’uonal nght to present to the jury at trla| "7 -

More partlcularly, the Coud first found that

-at minimum, such testimony would eliminate the possibility .

_of adeath sentence, and could exculpate hlm from the. specrf ic consmracues A
charged in thls case ®

'The Court cited four examples of such |

¥ August 29 Memorandum Opinion at 4.
2 Id at8-Q.
5 Id. at 5.

16
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Second the Court found could undoubtedly offer umque ms:ght
‘ »mto the defendants role rf any, in the charged offenses - Thts conclusuon the Court

-+ stated, ﬂowed from the fact that
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the Courtin its August 29 Memorandurn Opinion
condude‘d; “could pfovidé material, exculpatory tes,t_imbny on'theu‘ o
defendant's behalf.”” First, th‘ev' Court found that his testimony onld “support{ ] the

defense contention that Moussaoui was hot involved in the September 11 Opefatio,n-,"-

KA

Aygust 29 Memorandum Opinion at 11, see also id. at 4 (stating that'-

detaipee_s will I]kely be able to provide exculpatory testimony which the defendant has a
constitutional right to present to the jury at trial").

18




o penalty case whlle sumu|taneously denymg these wrtnesses to the defendant the Court o
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| Moussaour from any involvement in or knowledge of the events of September 1 1

'—are permitted to testrfy in thls case. Therefore itis not -

Vhyperbole to state that Moussaour cannot defend hrmse!f without these wutnesses

| and the Jury

‘,“ : - CWED)SEP 24 2003 10:01.87. 1000 /NO. B160262148 F 23

<3

SUMMARY OF ARGUMENT
The I'ndictment in this .case is reolete with references to cichms-tantial evidence
whieh, the gvov_e‘rn_rne‘nt _contends, shows that Mduss'aot;i'wavs a particibant in the 4. |
September 11A o'peration. -wrtnesses ati |ssue here are unsquely srtuated to

know the truth as to Moussaom s non-mvolvement in that operatlon The testlrnony of

these witnesses — entirely exculpates

Stated otherwise; the government's circumstantial. caseis decrmated —

Nonetheless the govemment insists on rnovzng ahead with xts death '

-As the Court well knows from its long invalvement reviewing documents and

pleadings in camera in this most unusual of cases, while no one witness standing alone

tells the whole story, the statements

interlock in such a way as to be self~corroborating.

20
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| fIFurther, the '.Court»'khovrs from the ntan_y defense suhntissions that there is.
.signiﬁcant ‘eirt':umstahtia'l bev_idehcec'orrot)orating t_h'e;piic.ttife_ painted by these withes,s_es. ‘ o i
f. 'o'f: Mou'ssaou‘i’s non?ihvot'vement'in.September 1 1 'Yet' Moussaoui's"a’t‘leged e
:mvotvernent in September 11is the centrat thrust of the rndlctment Because of this,
- the only surtable sanctlon for the taiture to produce— »
. -rs drsmrssal of the enttre mdrctment The alternatrve sanctlons enumerated |n R
- CIPA § 6(e)(2) are msufﬁcrent to vrndrcate the rnterests of Justrce in this caprtat case.
Once sanctrons are rmposed the Fourth Crrcurt has said it i rs prepared to :
.promptty rule on the govemment s assertron that this Court dtd not have the power in . |
the ﬁrst mstance toi tssue writs ad testn‘" candum i.e., access orders for Rule 15
- jdeposmons Itis the govemment s refusal to comply wrth these orders that has given 4
rise to the need for sanctnons Therefore in addatlon toi rmposmg sanctrons and in
order to avoid precemeat appeats standby counsel urge the Court atso to fi nd
_mdependent of whether the Court has the power to order access to enemy combatants_ .
| held overseas under U.s. control that grven the crrcumstances confrontlng the Court
here the Due ProceSS Clau;e prectudes proceedmg W|th thts case thhout the |
witnesses, and, similary, the Eighth Amendment precludes impasition of the death

penalty. Reaching this issue now will eliminate further piecemeal appellate review in

this case should the Court of Appeals decide that this Court's process cannot reach the

I .

- ARGUMENT

l. SANCTIONS SHOULD BE tMPOSED UNDER THE CLASSIFIED
INFORMATION PROCEDURES ACT

21
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- The af_ﬂdavits‘ of the Attorney General filed on Juiy 14, 2003 and SeptemberTQ, |

2003 objecting to the access orders, were filed with this Court in accordance with and .

- | pursuant to CIPA §",6(é)(1 ). Upon sucha filing, the Cdu'rt |s required to order ‘that the

defendant not disclose or cause the disclosure of [the] classified information.” CIPA §

- B(e)(1).™ Section 6(e)(1) is invoked only after a court denies a r_n‘oﬁon by the United |

- States for an order under CIPA § 6(c), w}iighz p'rov‘ide'sv for substitutions,” and the o

Attorney General}then'ﬁlés an affidavit “objectin_g to disdos_dré_ of the 'CIassiﬁéd

i‘nformation atissue.” CIPA § 6(_6_3)(1). Such an affidavit automatically bars the - h

' disélosure of the dassiﬁed infon'na_tion' and. is,-in effect; the govemmeht's “sil_verbtillet" '

~ under CIPA.™ Once filed; the affidavit automatically triggers CIPA § 6(e)(2), which

mandates the imposition of sanctions. -

" The-Court, of course, need not énter such an order where there has been

no disclosure authorized under CIPA'§ 6(a). United States v. Moussaoui, 333 F.3d ,
509, 514 (4th Cir. 2003); United States v. Moussaoui, 336 F.3d 279, 280-81 (4th Cir. -

2003).

76

the Court has denied a
motion by the government pursuant to CIPA § 6(c) to permit substitutions for the
testimony-. See Procedural History supra.

m While it may be argued that because this Court's original order granting
Rule 15 access to the witnesses applied CIPA only by analogy and that therefore the .
sanctions issue should not proceed under CIPA§ 6, the plain statutory language of §
6(e) invokes this Court's statutory obligation to impose sanctions whenever both an
order is issued denying a government motion under § 6(c) and the Attomey General
files an affidavit under § B(e)(1). Therefore, whether the original access order is or is
not a CIPA order is not determinative of whether CIPA sanction procedures are now
properly before the Court. All conditions precedent, then, to a sanctions order under §
B(e}(2) have been satisfied. -

22
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Il - THE APPROPRIATE SANCTION UNDER THE CLASSIFIED INFORMATION
PROCEDURES ACT IS DISMISSAL OF THE INDICTMENT -

A The Classified l_nfo.r'mation: Procedures Act Mandates Dismissal Of The
- Indictment Unless The Interests Of Justice Would Not Be Served Thereby

As the government concedes, thelpresumpltive sanc‘,tionl under CIPA § 6(e)(2) is
~ dismissal of the indictment.”® In bértine‘nt'pan,vthat sedtion requi,rés:-
- Whenever a defendant is pre\iented by'an order u’r‘»dér para'graph‘ .
- (1) from disclosing or causing the disclosure of classified information, the
court shall dismiss the indictment or information; except that, when the
court determines that the interests of justice would not be served by
“dismissal of the indictment or information, the court shall order such other”
action . . . as the court dete_mnines is appropriate. N '
CIPA § 6(e)(2) (emphasis a.dvd.ed).‘ Thé,'di,striét‘éourt is accorded wide discretionin
issuing the approﬁp_ri'étje‘ sanction and its ruling will be reviewed_‘uhder an abuse of
 discretion standard. United States v. Femandez, 913 F.2d 148, 163 (4th Cir. 1990) =~
| - ("W_e_be!ieve that-th?s review sho’u_ Id,éccofd‘éigniﬁcaﬁi defefenée‘ to ihé district c_ourt’s_
ruling on sanctions.”). For the reaéo_ns stated below, the inte‘res_ts_Qf,jUStic‘e"Will notbe

- served by4impos_ing‘;- any sanctioh short of dismis_sal.’79 R

8 See Government's Position Regarding the Court-Ordered Deposition at 2

(fited July 14, 2003, dkt. no. 976); Government’s Position Regarding the Depositions
Ordered August 29, 2003 at 2 (filed Sept. 10, 2003, dkt. no. 1048).

& The statute goes on to list several alternative sanctions, noting that this

list is not exhaustive. These alternative sanctions include dismissing specified counts,
finding against the United States on any issue as to which the excluded classified
information relates, and striking or precluding all or part of the testimony of a witness.
CIPA § 6(e)(2)(A)-(C). Other possible sanctions include: dismissal of the Death Notice,
striking of overt acts, a missing witness instruction, and a contempt citation. None of
these alternates would sufficientlv cure the harm to Moussaoui from the loss of the

material evidence possessed by Il witnesses or ensure his constitutional right to
a fair trial and reliable sentencing.

23
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B.  Dismissalis In The Interests Of Justice Because Withput The Witness'esl
' Moussaoui Will Be Denied His Constitutional Right To A Fair Trial -

It is axiomatic that the.Sanctibn‘ to.be .imposed should be_commens'urate,_with the
prejudice Méus_saoui wil suffer from the govemment's refusal to obey the Court's

January 31 and August 29 Orders. That prejudice, of coufse, is magnified here

because, as the Court has noted, this is a capital case réqqiﬁng a heightened :degreé of
refiability | | R |
| For Mbu_ssaoui.' the _.prej'uvdice will be e‘xﬁ'e:me;. He wilf be dehi'ed the
thstitutidnal and sf_atu‘tory right to fully invest_igéte.'his ca.se; fully co'nfrdnt the
goVernment'é evidenc}‘el, effectively .develob and ‘pre’senfhi"s case at trial, and effectively
' c_hallenée his ‘e-iigibility for the death pénalfy' and the gQQerﬁmenf's as#értibn. that deétﬁ ‘_
' is the appropriate p‘u’nisﬁment, to name 6nly a fev'v‘v. ‘What will be éacriﬁcéd here'is
. hothihg sﬁ‘dnuqf-'i‘\(lduss‘éoui;s a_bsoldté right t6 éA f;if trial #* Seé Fe'rﬁandei, :_91-3 F 2d. - |
- 148, 154 (sfating that ‘fcourfs must not be rérﬂnis's"in prote&fng a defendant"s.right toa
- _fu_ll "".".d r'.n_e-ar.vingfulA Pre‘sehtation._‘bf,ﬁi‘s ck;‘la'vim -_to iﬁnocehééé),. 'P.érhaps tﬁis-;l",.s-wh).l thev_

-government has candidly and correctly recognized on two accasions that CIPA- . - .

8 See March 10 Memorandum Opinion at 17 (citing to Woodson v. North

Carolina, 428 U.S. 280 (1976)).
o Moussaoui's fair trial right includes not only his Fifth, Sixth and Eighth *

Amendment rights, but also his right to act as his own lawyer pursuant to Faretta v.

California, 422 U.S. 806 (1975). His statutory rights under 18 U.S.C. § 3005 and Fed.

R. Crim. P. 16 also are infringed. The power of the court to impose sanctions derives

from all of these sources as well as CIPA § 6(e)(2)

24
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obllgates the Court now ta dismiss the mdlctment unless the Court fi nds that the

B _ .lnterests of Justlce can be served by another actlon

There isno other actlon Given the harm to Moussaoun from the government s
actrons dismissal is the only. approprlate sanctlon

it also was the only appropnate sanctlon in Femandez the only other reported '.‘
‘case v_vhere the Attomey General has ﬁled,a_ ClPA § 6(e) affidavit. In Femandez, the |

Fourth Circuit afﬁrmed the district court's rullng that the governrnent's suppression of .

- the classified evjd_ence. “deprived _[the.'defe_ndant] of any‘real chance to defend himself,”

- and that dismissal of the indictrnent Wasth‘erefore warranted. /d. at 164. The classified - -

| tnfonnation ‘the trial courtheld" ‘was 'essential for the defer'ldant ~to put forth a defense

ln this case and to receive a falr tnal " Id -at 163 (quotlng the dtstnct court)

As wnth Femandez the classaﬂed mformatlon in the mstant case is, as thrs Court

has already ruled' matenal favorable evrdence 'Wthh (Moussaou] has a constltutlonal
L nght to present to the j lury at tnal "83 Proceedrng wuth the case wrthout this evrdence |
would deny Moussaoun a fasr tnal and rf convrcted a constltutlonally adequate |
sentencmg proceedmg because it would permrt the govemment to present a "
circumstantial case of Moussaoui's knowledge of and involvement in Sept’ember 11 that

is flatly contradicted by direct evldence_

Accordingly, dismissal is the only adequate sanction because no other sanction can

82 See note 78 supra.

83 August 29 Memorandum Opinicn at 4; see alse March 10 Memorandum

Opinion at 16-17.
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cure the harrh to Moussaoui from being deprived aécess to _and use of this ex;':.ul'p'at_ory. _
evidence.™
The go-vemment'has argued that t_h'e_ indictment is broader than the 'operqtipn .

that occurred on September 11, and that just because the witnesses may exculpate

Mc_)us‘sabui,fro»ri‘l thét dﬁ_graﬁcn,, they_ dé not ﬁecessaﬁl_y éxculp'at»e.t‘.iiﬁj f_ro.n_i beihg péft' '
ofa posf;Sébtémber 11 Qﬁér‘ati’dn_ which c,oulld},' the go’véfnn'j‘eﬁt argues, bvé"s..u.'bélj.lmed-' :
within the swéep‘ of fhe indii:_tr_nent. Th‘e.Court has questioned whether the _‘ii"_'dic'tmént is
that broad.® However, even assumihg that the indictment i.s‘.' sufficiently broad to
encompass a_post-Sébt_embér 11 att.a.ck,:msmissa.l bf_the iﬁdi_(_:t'n.lent'nevertheless :s N
réquiréd becédséz-zwitnés;e_s,.—l exculpate

Moussaoui from any later operation as well. -

~ ™ Specifically, the altemative sanctions suggested by CIPA§ 6(e)(2) are -
either inadequate or not apropos. - For example, there is no government witness to _
strike or exclude. See CIPA § 6(e)(2)(C). Further, if theé Court were o consider striking
counts of the indictment, see id. at § 6(e)(2)(A), where the determination of guilt or
Innocence might turn on the testimony of the witnesses at issue, the Court would have
to strike all of the counts, thus essentially dismissing the indictment in its entirety
anyway. Finally, as the Court recently observed, “the United [States desires) to hold
Moussaoui responsible for the tragic events of September 11, 2001." August 29
Memorandum Opinion at 7. This is the focus of the indictment. A finding against the
United States on the issue to which the classified information it seeks to exclude
relates, see CIPA § 6(e)(2)(B), that is, Moussaoui's knowledge of and participation in

Septe_mber 11, would so disable the government's case as to be the virtual equivalent
of a dismissal of the indictment.

85

. See August 29 Memorandum Opinion at 9, n. 15 ("Whether such an
operation is within the scope of the six charged conspiracies is an open question.").
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As standby counsel have eXplalned prevnously,—testimony would .

establish Moussaoui's hm'ted knowledge of the post-September 11 plan '

86 See Standby Counsel s Mohon for Pre—Tnal Access and for Writs Ad
Testlﬁcandum
(filed July 23, 2003, dkt. no. 997); Standby Counsel's Response to the Govemment s
Opposition to Defendant's Motions for Access .
11-12 (filed Aug. 1, 2003, dkt. nc. 1007).
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é jury coUld
'reasonably ;l;ufer that Moﬁssaoun dnd not have knowledge of the essentlal objectlves of

“the consplracy " United States V. Slewart 256 F. 3d 231, 250 (4th Clr 2001) sufF cuent

to fi nd him guulty of the charged offenses M Further since that plan never took shape |

'. and no one died-from it, —’estlmony is clearly exculpatory as.to

a 'pu'mshm.ent.

Moreover, as also argued previously

See also August 29 Memorandum Opinion at 7 (finding that

(citing to United States v. Stewart, 256 F.3d 231, 250 (4th Cir. 2001)).

95

See Standby Counsel's Motion for Pre-Trial Access and for Writs Ad
Testificandum at 12-13

(fited July 23, 2003, dkt. no. 997).
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-For these reasons, and glven that Moussaoun s knoMedge and mtent are cntncal
nssues in this case,"'% dusm;ssal of the mdlctment is necessary even if the events of
. September 11, and those leadlng up September 11, were somehow completely excssed

from the mdlctment (Of course standby counsel beheve that such an excnsuon is not

102

August 29 Memorandum Opinion at 8, n.14.
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possible given that those events permeate.the entirety of the indictment and is the

foundation for the death penalty )

. - DISMISSAL OF THE INDICTMENT ALSO.1S THE APPROPR(ATE SANCTION
' UNDER THE COMMON LAW -

Grven CIPA S explrcrt statutory mandate the Court need not rety on the common

law to justify drsmrssal of the lndl-ctment agamst Moussaom as a sanctlo_n for the
government S refusal to Comply wrth the Court's orders— '
— However, like CIPA, the common Jaw supports such a

sanctron
- n Rowaro v. United States 353 U. S 53 (1957) the Supreme Court held that
.'dlsmrssal of the indictment would be the appropnate sanctton if. the government refused «

to produce to the defense rnformatlon that is relevant and helpful to the defense of an

~accused ofis essentral toa falr determmatlon of acause.” Id. at 60 61 104 “ln these
s 'snuatrons the Court stated “the tnal coun may require. dlsctosure and if the

' Govemment wrthholds the rnformatlon drsmrss the actron " Id at 61 see also rd at 65, B

n. 15 (holding that. the tnal court also erred in refusmg to requrre the government under
another count of the mdrctment to reveal the identify and address of the informant, and
stating, “the Government should have been required to supply that information or suffer

dismissal of that count”).

102 In refusing to produce the witnesses, the govermment relies on the

national security/state secrets privilege in addition to CIPA. See Govemment's Position
Regarding the Depositions Ordered August 29, 2003 at 1 (filed Sept. 10, 2003, dkt. no.
1048) (citing to United States v. Reynolds, 345 U.S. 1, 10-12 (1953)).

104 In Roviaro, the information was a confidential informant’s identity and/or
the contents of his communications. 353 U.S. at 60, n.8.
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As authorrty for its holdrng in Rovraro the Supreme Court cited United States v.
Andolschek 142 F.2d 503 (?.d C|r 1944) and United States V. Coplon 18:) F 2d 029
-+(2d Cir. 1950) cert. denied, 342 U S. 920 (1952) cases in which the government
refused to re!ease conﬂdentral government reoords to the defense See 353 u. S at 61,
n. 10 As standby counsel have discussed before 195 the rationale of this line of cases
has been summanzed by the Supreme Court as “since the Government WhICh
prosecutes an accused also has the duty to seethat Justrce is done, itis
~ unconscionable to allow it to undertake prosecution and then rnvoke |ts govemmental
pnvrleges to deprlve the accused of anythmg which might be material to his defense
. 'Umted States V. Reynolds 345 u. S 1, 12 (1953) (summanzrng the rationale of the

_ Andolschek line of cases and dlstrngurshlng the govemment‘s obhgatlon in crvrl cases

o from cnmlnal cases where natlonal secunty information is mvolved)
- The Supreme Court also relied on Rovraro and Andolschek in Jencks v Umted i
States in whrch the government relyrng on conﬁdenttahty rules refused to produce to' -
- defense counsel reports prepared by two F Bl rnformants that re!ated to events as to B
' ‘whrch the mformants testlﬁed at tnal 353 U.S. 657, 668, 670 72 (1957) The Court
reversed the conviction of the defendant and directed the district court to order the

government to produce the reports. /d. at 672. The Court's words are apropos to the -

current situation.

5 See Standby Counsel's Reply to the Government's Consolidated

Response in Opposition to Defense Motions for Pretrial Access and for Writs Ad
Testifcandum | - 35

(filed Jan. 23, 2003, dkt. no. 724).
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~ We hold that the criminal action must be dismissed when the Government, -on
the ground of privilege, elects not to comply with an order to produce, for-the
accused's inspection and for admission in evidence, relevant statements or
reports in its possession of government witnesses touching the subject matter of
their téstimony at the trial. Accord, Roviarov. United States, 353 U.S. 83, 60-61
[1957). The burden is the Govermment's, not to be shifted to. the trial judge, to
decide whether the public prejudice of allowing the crime to go unpunished is
greater than that attendant upon the possible disclosure of state secrets and

, other conﬁdentral mformatlon in the: Govemment's possessnon oo

Id. at 672 (emphasis added).
.ln} reliance on the hol_d'ings in Roviaro and'And_oisfchek, n.ur'n'erous other cases
‘have found that dismissal is an appropriate sanction for the govermment's refusal to
' produce to the defense relevant matenaf ewdence See e. g, McLawhorn v North
- Carolma 484 F. 2d 1 7- 8 (4th Car 1973) (reversung the judgment of the dtstnct court
_ and dnrectmg-that the defendant be discharged from custody in the absence of a retrial |
o for the district court's erroneous fallure to order dtsclosure of the |dent|ty and -
whereabouts of a government mformant) Umted States V. Pad:lla 869 F. 2d 372 377.
(8th Clr 1989) (statmg that the govemment s failure to produce a defense wntness
| would have been "grounds for reversal" if the wntness *had mformatlon Wthh mrght
have exculpated [the defendant]"); Unrted States v. Ariza- Ibarra 651 F 2d 2, 14 (1st Cir.
1981) (dismissal of the indictment for government’s failure to locate material witness
would have been appropriate had the defendants established prejudice from the
absence of the witness' testimony); United States v. Grayson, 166 F.2d 863, 870 (2d
Cir. 1948) (noting the "distinction between documents held by officials who are
themseives charged with the administration of those laws for whose violation the

accused has been indicted, and those which are not so held” and holding that “when
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the. [government conﬁdentiailty] pnv:lege is conditional upon the consent of such a

department, the prosecution w1|l fail unless the ofﬁcuais are willing to produce them )

' United States v. Wang 1999 WL 138930, *563-55, 1999 U.S. Dist. LEXIS 2913 *164-68

(S D. N.Y. 1999) (government’s failure to procure the avaiiabihty of a material Witness

necessary to the defense who was in the government s control ments dismissal of the _5_

indictment); United States v. Powell, 156 F. Supp 526 530 (N.D. Cal. 1957) (hoidmg

that government's continued refiisal to allow defense access to material evidence
necessary for the defense would resultin *a discontinuance of the present
prosecution )

Accordingiy based on the above authority and gtven the prejudice detailed

above that Moussaoun wuii suffer due to the gover_nment s .actions, dismissal of the

entire indictment is the appropriate sanction to imlpos'e even if CIPA is not applicable to

the Situation here

| A INDEPENDENT OF THE COURT’S POWER TO iMPOSE SANCTIONS FOR

- THE GOVERNMENT'S REFUSAL TO COMPLY WITH THE ORDERS
"GRANTING ACCESS TO THE WlTNESSES THE CONSTITUTION :
PRECLUDES PROCEEDING WITH THIS PROSECUTION OR IMPOSING A
SENTENCE OF DEATH

A. - The Due Process Clause Precludes Proceeding With This Prosecution
Reqardless Of The Court's Power To Order Production Of The Withesses

This Gourt has determine I - =

material, exculpatory testimony for Moussaoui. The government—

I - i o 6o

106

Befare the Court of Appeals on June 3, 2003, Assistant Attorney General
Michael Chertoff had the following to say on this point:

(continued...)
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on grands of national security. 107 Moreover the govemment argues that the Court has
: kno power to reach these witnesses because separatron of powers concems preclude an .
- 'Article it court from compelling the 'Executiv'e to produce_witne’sses who are detainees
in the control of the U.S. mmtary overseas.' |
"Even assummg that separatlon of powers concems predude an Article III cour’(

from utilizing its compulsory p'rocess powers under the Sixth Amendment to compel the

- '®  (..continued) ' :
. Judge Wilkins: . We have to know if, if the Sixth' Amendment power would
: stretch across the ocean. would you be able to defend
against the court order

Mr.-Che’rtoff:‘ ' No, that's not the defénée we would make hefe The
argument we would make here is that the Court should

o ——
I the military context. - N

-Judge Wilkins: ~ Yes, sir. .

Mr, Chertqff: ' . And that for the reasons we say, that'_is legally unavailable.
Judge Wi_lkins: Al right. | | a

Mr. Chertoft: And that it's immatenal whether'thé degree of control - - the
Court could assume even if we had him on a warship, the
same legal principles would apply if he's, if he s overseas. -

Transcript of CIPA .Proc'eedmgs Held on June 3, 2003, before the United States Court

of Appeals for the Fourth Circuit i in Richmond, ergmta 60-61 (4th Cir. 2003, Nos. 03-
4162 and 03-4261).

107 See Government's Position Regarding the Depositions Ordered August )
29, 2003 at 1 (filed Sept. 1C, 2003, dkt. no. 1048) (relylng on CIPA and United States v. )

Reynolds 345U.S. 1,10-12 (1953)).

"% See Brief for Petitioners - Appellants at 20-33 (4th Cir., No. 03-4162, filed
Mar. 14, 2003).
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attendance of w:tnesses in such curcumstances this does not gnve hcense for the

| .prosecutlon ta snmply proceed w;thout the witnesses. Both the government and the
-Court have an obhgatlon to-see that Justlce is done in this case
Fundamental noﬂons of due process guarantee to every cnmmal defendant the = : '
right to a trial that is fair. Spencerv. Texas,-385 us. 554, 563-64,(1967) (“(T]he Due |
Process Clause guerantees the fundamental ele}nents of fairness in a cn'minaj trial.”);
see also In re Murchison, 349 U.S. 133, 136 (1 9565) (stating that “[a] fair trial in a fair
tribunal is a basic requirement of due process . . -A [OJur system of law has always
en_deevored to oceveni even the probabi!i.t)z/ of unfairness."); Stn'ckland‘ v Wéshin‘gton,
466 U.S. 668, 684 (1984) (descﬁping the ﬁght to a fair trial as “undamental”); Mayberry
v. Pennsylvania, 400 U.S. 455,"465 (1971) (noting that “the concern of due process is
with the fair administration of justice”)
Yet this nght does not )ust belong to the defendant for socnety and the criminal
a jUStlce system as a whole have a stake in ensunng that verdicts and sentences are just
and fair. This is wny-the right to a fair trial has been described as ‘the most
fundamentalv of all freedoms [that] must be maintained at all costs.” Estes v. Texas,
381 U.S. 532, 540 (1965); Indeed, “the denial of [a fair trial] is repugnant to the
conscience of a free people. [It is among those rights that] express those ‘fundamental
principles of liberty and justice which lie at the base of all our civil and political
i'nstitutions', and are implied in the comprehensive concept of ‘due process of law".”

Malinski v. New York, 324 U.S. 401, 414 (1945) (Frankfurter, J., concurting in part)

(citations omitted).
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It is for these reasons th_ét the United States Governmept and thé Court are
independently and jointly responsible for ensuring that Moussaoui receives a fair trial, or
more pointedly, that an unfair trial not be permitted to proc_eed. See Bergc_ar v. Uhited

‘ Stétes, 295 U.S. 78, 88 ‘(19'3.5) (“The United States Attorney is the representative not of -
an ordinary party to a controvefsy, but of a soveréignty whose obligation to govern
[impartially is as compelling as its 0b|igatio-n to govern at all; and whose interest,
therefore, in a criminal prosecution is not‘ that it shall win a case, but that justice shall be
done.”), Wheat v. United States, 486 U.S. 153, 160 (1988) (declining to permit waiver of
éonﬂiCt-free cohn_sel, saying thaf “(f]edefal courts ha;/é én indép’endent interest in
fén-surin.g that criminal trials are conducted within tﬁe ethical standards of thejprofe'ssion
and that legal proceedings appear fair to all who observe them"‘ and that “[njot only the
interest of a criminal defendant but the institutional mterest in the rendition of just
verdlcts in cnmmal cases may be jeopard«zed by unregulated multxple representatlon y
see also United States v. Nixon, 418 U.S. 683, 709 (1974) (‘The ends-of criminal ;us‘uce_a’ )
would be defeated if judgments were.té bé founded on é partial or speculative
presentation of the facts. The very integrity of the judicial system and public confidence

in the system depend on full disclosure of all the facts, within the framework of the rules

of evidence.”). ' B
When the government decides that there are overriding governmehtal interests

that preciude it from honoring its abligation to see that “justice shall be done,” as in this

case by deciding that national security interests override productioh of witnesses that

the government éouid otheMise produce and which are essential to a fair disposition of

a prosecution it initiated, then that prosecution must be dismissed. Otherwise, the
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| ‘exercise of Article 11 prerogatives unduly interfere with the constitutionally mandated
obligation of an Article Il court to ensure a fair trial for all who come before it.

B. The Eighth Amendment Precludes Imposition Of A Sentence Of Death
~ Reqardless of The Court s Power To Order Product:on Of The Witnesses

Even assummg that the Court could proceed with this case —
—in the event the govemment's Sixth Amendment and |

- separation of powers arguments were to prevail, the Eighth Amendment would

nevertheless bar imposition of the death penalty.
The defendant has sought the elimination of the death penalty from this case on |
-several occasions and on several basés, from the unconstjtutipnality of the Federal
Death Pénalty Act ("FDPA" or the “Act"), to the absence of any factual basis for death

eligibility under the plain language of the Act.'® The Court has not directly addressed

% The government filed it's Notice of Intent to Seek a Sentence of Death on

.- March 28, 2002. See dkt: no 89. Standby counsel, then counsel, filed their Motion to -
~ Strike Government’s Notice of Intent t Seek a Sentence of Death on April 25, 2002,
see dkt. no. 117, arguing, among other things, that the government was unable to
satisfy the requirements for death eligibility under the FDPA, specifically the
requirement that the defendant participated in an act which directly resuited in the
deaths of the victims. Oral argument on this motion was scheduled for Wednesday
May 15, 2002, see dkt. nos. 18 and 83, but that argument was postponed given
Moussaoui’'s April 22, 2002 motion to dismiss his court appointed counsel. See dkt. no.
127. Thereafter, on April 28, 2002, the defense filed its Reply to the Notice of Intent to ‘
Seek a Sentence of Death by the United States of America. See dkt. no. 126. The "
government filed its Response in Opposition to Defendant’'s Motion to Strike
Government’s Notice of Intent to Seek a Sentence of Death on May 10, 2002, see dkt.
no. 140, and the defense replied on May 15, 2002. See dkt. no. 147,

On July 10, 2002, standby counse! submitted a Supplemental Memorandum,
see dkt. no. 303, addressing the Supreme Court's decision in Ring v. Anizona, 536 U.S.
584 (2002). Thereafter, the Court ordered the government to file any response to the
Supplemental Memorandum by July 22, 2002, see dkt. no. 312, and the govemment
did so on that date. See Opposition to Standby Counsel's Supplementa| Memorandum
(continued...)
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any of those arguments; nor hés lt yét ruled on thé n.':oti-onsﬁwhic‘h di.'rectlyl cha!léngéd |

~ the death penaltil. generally, or in this case. However, in its most recent decision, the
Court did conclude that the testimony|i M wou'd eliminate the possibility of
a death sentence [in this case].”"® The Court also fourid._—
--tesvtimony‘w'ould be eicdlpatory fo Mouéséou'i on the issue ofbdnishmeht.*"’

Irreépective of other constitutional and statutory provisions on which sanctions

would be based if the Court's access orders are lawful ordgm, the Eighth Amendment
bars the government from seeking the deéth penalty under(these circumstances.
Simply put, even assuming arguendo that the govermnment may be entitled to withhold
the witnesses .for lﬁe national security reasbns.it has advanced, or that the Sixth
Amendment Compulsory Process Clause does not reach witnesses held by the U.S.

overseas, the Eighth Amendment cannot tolerate a death sentence where, regardless

of the reasons, the government has, as here, control over, but will not produce for

109 .

(...continued)

' (ﬁleg éJSL:Iy 22, 2003, dkt. no. 353). Standby counsel replied on July 25, 2002. See dkt.
no. .

On Febn:tjary 7, 2003, standby counsel filed a Second‘Supplementat
Memorandum in Support of Motion to Dismiss Notice of Intent to Seek Penalty of Death
In response to the government’s submission to the Court, see dkt. no. 746; of two
recent death penalty decisions: United States v. Johnson, 239 F. Supp.2d 924 (N.D.
lowa 2003) and Sattahzan v. Pennsylvania, 537 U.S. 101 (2003). The government
responded to the Second Supplemental Memorandum on February 26, 2003. See dkt.
no. 767. Lastly, on August 4, 2003, Moussaoui filed an additional motion seeking to
have the death penalty dismissed. See dkt. no. 1008. - '

1 August 29 Memorandum Opinion at 8-9.

" March 10 Memorandum Opinion at 16-17.
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testimony, witnesses who could exculpate the defendant on the issue of the death

penalty, even to the point of making him capitally ineligible.

The defense here only briefly nofes the principles of capital jurisprudence it has
previously discussed. The most basic tenets are thét death is diffe_rent;”z. fhat capital
cases demand heightened reliability'*® and, consequently, special procedures attend
both the guilt and penalty phaées of the trial;'* and that the defendant may not be
restricted in the presentation of relevant, mitigating evidence, or in his ability tov confront
the evidence against him."'5 Further, application of the Eighth Amendment must be
informed by "the fundamental respect for humanity [which] underifies] the Eighth
Amendment [citation omitted]." Woodson, 428 U.S. at 304 (plurality opinion). Indeed,
“[tlhe basic concept underlying the Eighth Amendment is nothing less than the dignity
of man. . . .The Amendment must draw its meaning from the evolving standards of
decency that mark the progress of a maturing éociety."’ Atkins v. Virginia, 536 U.S.
304, 312 (2002_) (quoting Trop v Dulles, 356 U.S. 86, 100-101 (1958) (opinion of
Warren, CJ)). | | |

This foundation of the Eighth Amendment "requires consideration of . . . the

circumstances of the particular offense as a constitutionally indispensable bart of the

112

See, e.g., Beck v. Alabama, 447 U.S. 625, 637-38 (1980).

| ' See, e.g., Murray v. Giarratano, 492 U.S. 1, 8 (1989) (plurality opinion);
Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).

114

Beck, 447 U.S. at 638; Giarratano, 492 U.S. at 8.

115

See Lockett v. Ohio, 438 U.S. 586 (1978);, Gardner v. Florida, 430 U.S.
349, 357, 358 (1977). _
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process of inflicting the penalty of deéth." Woodson, 428 U.S. at 304 (plura{ity opinion)
(emphasis added). Thus, in Lockett, the Court concluded that thé Ohio death penalty
scheme violated the Eighth Amendment because the three mitigating clrcumstances set
forth in the statute did not enable the jury to give effect to, inter alia, evidence "of a
defendant's comparatively minor role in the offense.” 438 U;S. at 608. That prol?lem,

" of coursé, is substantially éxacerbated where the evidence as to the defendant's role in
the offense not only mitigates against a sentence of death, but potentially excUIpates
him from the death penalty altogether, even as a constitutional matter.

What is clear is that the Eighth Amendment - the Constitution’s embodiment of -
"the dignity of man" - cannot, on the one hand, prohibit tﬁe execution of one who has, at
most, played a minor role in a capital offense, see Enmund v. Florida, 458 U.S. 782
(1982), and, on the other hand, countenance a proceeding in which the goverﬁment
seeks the death penalty even as it declines to provide trial access to the véty withesses
whose testimony could render the defendant ineligible for the death penalty under that'
same constitutional provision. The utter illogic of the contrary result is made no more
tolerable should it be determined that the govemment's countervailing interests in
prod ucing the witnesses are legitimate limitations on the Court's power to order them to

be produced or to sanction their non-production. The govermment is free to make those -
interests paramount, but what it cannot do is seek the death penalty against the

defendant under these circumstances.
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CONCLUSION

For the foregoing reasons, and any others adduced at a hearing on this motion,

standby counsel respectfully request that the Court dismiss the indictment against

Moussaoui as a sanction for the gavernment’s refusal to produce, for a Rule 15

depositon. material winesses |
_ Additionally, standby counsel respectfully request the

‘Court to dismiss the indictment and strike the death penalty from this case, not as a
sanction for the govemment's refusal to produce the Mtnesses, but because denial of
these witnesses to the defense would violate the defendant's rights under the Due

Process Clause and the Eighth Amendment.

ZACARIAS MOUSSAOUI
By Standby Counsel
Frank W. Dunham, Jr." ~ Edward B. MacMahon, Jr.
Federal Public Defender 107 East Washington Street
Gerald T. Zerkin P.O. Box 903
Senior Assistant Federal Public Defender Middleburg, Virginia 20117,
Kenneth P. Troccoli (540) 687-3902

Anne M. Chapman , -
Assistant Federal Public Defenders.

Eastern District of Virginia

1650 King Street, Suite 500

Alexandria, Virginia 22314

(703) 600-0800
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108 North Alfred Street . ederal Defenders of

Alexandria, Virginia 22314 San Diego, Inc. _

(703) 684-4700 255 Broadway, Suite 900
"San Diego, California 92101
(703) 600-0855

CERTIFICATE OF SERVICE"®

I HEREBY CERTIFY that a true copy of the foregoing Standby Counsel's Motion
- for Sanctions and Other Relief was served upon AUSA Raobert A. Spencer, AUSA David
Novak and AUSA Kenneth Karas, U.S. Attorney’s Office, 2100 Jamieson Avenue, _
Alexandria, VA 22314, by hand-delivering a copy of same to the Court Security Officer
on this 20th day of September 200317

"Kermath R—Frotcoli

" Pursuant to the Court's Order of October 3, 2002 (dkt. no. 594), on the
date that the instant pleading was filed, a copy of the pleading was provided to the
Court Security Officer (“CSO") for submission to a designated classification specialist
-who will “portion-mark” the pleading and return a redacted version of it, if any, to
standby counsel. A copy of this pleading, in redacted form or othetwise, will not-be -

provided to Moussaoui until. standby counsel receive confirmation from the CSO and/or
classification specialist that they may do so. -

" In compliance with the Court’s order that this pleading be filed by 12:00
p.m., September 19, 2003, this pleading was completed and ready for filing by close of
business on September 18, 2003, However, due to inclement weather, the Courthouse
was closed on September 18 and was expected to be closed on September 19, 2003.
Thus, the pleading could not be filed or officially served on those days. Accordingly,
arrangements were made with the Court Security Officer to file and serve this pleading
on the moming of Saturday, September 20, 2003.
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